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Session Goals
Provide a basic understanding of:
◦ the theory of American bankruptcy and overview of basic concepts 

and definitions of common bankruptcy terms
◦ How bankruptcy can preserve homeownership



The Theory of American bankruptcy
◦relieve the honest debtor from the weight of 
oppressive indebtedness, and permit him to start 
afresh free from the obligations and 
responsibilities consequent upon business 
misfortunes.

Local Loan Co. v. Hunt, 292 U.S. 234, 244, 54 S. Ct. 
695, 699, 78 L. Ed. 1230 (1934)



The Theory of American bankruptcy 
(Cont’d)
relieve the honest debtor from the weight 
of oppressive indebtedness, and permit him to start 
afresh free from the obligations and responsibilities 
consequent upon business misfortunes.



Who is the Honest Debtor?
Or really, what does the bankruptcy process 
require of debtors?
o Full disclosure!
o Debtor must disclose all information 
regarding their assets, income and debts.



Who is a “dishonest” debtor?
oDishonesty before filing

otampering with gas or writing a bad check 
after you closed your account

oDishonesty to all creditors
otransfer of property to phony trust.

oDishonesty in bankruptcy 
ofailing to disclose assets



Consequences of Debtor Dishonesty
oDishonesty before filing 

odebt to that creditor may not be discharged
oDishonesty to all creditors or 
dishonesty in bankruptcy
ono discharge or dismissal of 
case



The Theory of American bankruptcy 
(Cont’d)
relieve the honest debtor from the 
weight of oppressive indebtedness, 
and permit him to start afresh free from the 
obligations and responsibilities consequent upon 
business misfortunes.



Relief from debts
◦Automatic Stay
◦Equal treatment of similarly situated 
creditors

◦Property can be protected: 
Exemptions



What Is the Automatic Stay
Generally, all collection activity by 
creditors or collection agencies must 
stop.  Foreclosures and repossessions 
cannot go ahead unless the Bankruptcy 
Court gives its permission.



Equal treatment of similarly 
situated creditors
Unsecured v. secured creditors
What’s the difference? 
Unsecured debt is debt that is not guaranteed 
or “backed” by any collateral. If you default on 
an unsecured debt there is nothing that the 
creditor can take back for non-payment of the 
loan.



Equal treatment of similarly situated creditors

Secured debt: 
is debt that is backed by some type of collateral 
such as assets or revenue from the borrower. 
Examples:
Mortgages, vehicle loans. If the borrow allows the 
loan to become delinquent, the lender can 
foreclose on a home or repossess the vehicle for 
non-payment.



Equal treatment of similarly situated creditors

So, in bankruptcy how do we treat them?
Same type of creditor gets paid the same 
percentage of their debt.
Since a secured creditor has the right to take 
back the property we have to pay them 100% of 
what they maybe owed IF we want to keep the 
property. 



What property can be claimed as 
exempt?
What does it mean to be exempt?
Exempt money or property cannot be taken for payment of 
a debt. A debtor can be sued and a judgment entered 
against them, but if their money or property is exempt, that 
money or property cannot legally be taken from them to 
pay the judgment.



Exemptions Will Depend on the your 
State’s Laws
o Examples of exempt property and income in Illinois are:

o up to $15,000 of equity in a home,
o up to $2,400 of equity in one motor vehicle;
o necessary clothing; 
o up to $4,000 of personal property of any kind;
o tools of the trade;
o Social Security, pension benefits and qualified retirement 

accounts.



The Theory of American bankruptcy 
(Cont’d)
relieve the honest debtor from the weight of 
oppressive indebtedness, and permit him to 
start afresh free from the obligations and 
responsibilities consequent upon business 
misfortunes.



What is a fresh start?
◦After a bankruptcy is filed a utility must 
restore service; you must provide assurance of 
future payment by paying a deposit.

◦Discharge- what debts are dischargeable?
◦No discrimination



Discharge
A "discharge" is a court order that a 
consumer no longer has to pay the debt.

. 



No discrimination
oIt is illegal for an employer to fire someone for 
filing bankruptcy.  
oA government agency cannot deny a license or 
discriminate because you have filed bankruptcy.



2 types (chapters) of consumer 
bankrutpcy
Chapter 7
Chapter 13



Chapter 7
“Simple Bankruptcy” Most debts are discharged. 
Some are not:
o child support, alimony, debts arising out of a property 

settlement in a divorce
o most taxes, 
o debts due to fraud, theft or embezzlement, 
o student loans unless paying back the student loan would 

be an undue hardship, and some other types of debts.



Examples of chapter 7
Utility termination
Credit card collection lawsuit
Driver's license termination due to personal 
injury case



Chapter 13
Offers the ability to reorganize debts/finances, trading 
future income for right to keep property.
The debtor proposes a plan to repay creditors.  The Court 
reviews the Chapter 13 plan and will approve it if the plan 
can work and meets the requirements of the bankruptcy 
laws.  Payments are made to the Chapter 13 trustee, who 
pays the creditors according to the plan.  



Examples of chapter 13?
Stop an eviction
Stop a foreclosure
Stop repossession of client’s car



How a Chapter 13 Works
Any mortgage arrears (principal, interest, taxes, attorneys fees etc.) is paid back over time. The 
debtor proposes a “plan” to repay creditors. As long as the plan is approved and the debtor 
makes the payments, the debtor can save their home

◦ Debtor must be able to meet ALL their monthly expenses, including the mortgage payment 
and have something left over each month to pay to the trustee.

◦ Length of plan cannot exceed 60 months (5 years).
◦ The Court reviews the Chapter 13 plan and will approve it if the plan can work and meets the 

requirements of the bankruptcy laws.  
◦ Payments are made to the Chapter 13 trustee, who pays the creditors according to the plan. 



Important deadlines
There are deadlines by which a homeowner must do something to  save their 
home.
These will depend on your state!

ILLINOIS: a debtor must file a bankruptcy BEFORE:

For mortgage foreclosures, the moment of the foreclosure sale is the cut off. 

For tax sales is probably the date that redemption expires, though one court has 
hinted that a debtor can file until the tax deed has been issued. 



What can happen?

If the debtor fails to pay the monthly mortgage payment 
AFTER they file a bankruptcy, the bank can seek to get out 
of the bankruptcy and file or proceed with a foreclosure or 
foreclosure sale.

If the debtor fails to make plan payments to the trustee, the 
trustee can seek to have the bankruptcy dismissed.



Simple Example
Homeowners owe $24,000 in mortgage arrears, including principal, interest, 
escrow disbursements, attorney fees and costs, if any. They have $4,100 
monthly income and a mortgage payment of $1,500.

They must pay the $24,000 back in 60 months or less, which would be a 
minimum monthly plan payment of $400.

So, they have to propose a budget that pays all of their monthly expenses 
including the $1,500 monthly mortgage payment and have $400 left over each 
month to pay to the trustee. 



Simple Example continued
ThIncome Expenses

$4,100 Mortgage  $1,500

Utilities (Inc. mobile phone, cable) $400

Food  $400

Health/medical $200

Home maintenance $200

Transportation (CTA, gas, parking)   $300

Clothing  $100

Entertainment   $200

Car payment  $300 

Auto insurance $100

$4,100 $3,700



Simple Example continued
Income of $4,100
Expenses of $3,700
Leaves $400.
This amount must be paid to the trustee for 60 
months to pay the mortgage arrears of $24,000.



Advantages of filing a bankruptcy?
o most debts are discharged (wiped out), 
o stops garnishments and harassment by collection agencies 
o foreclosures and repossessions are stopped and cannot go ahead without 

court approval
o you can keep exempt property 
o you can stop utility shutoffs, or restore service after paying a reasonable 

deposit, then pay only for current service 
o employers and public agencies cannot retaliate against you for filing 

bankruptcy



Disadvantages of filing a bankruptcy?
o bankruptcy stays on credit rating for 10 years
o getting credit may be harder or more expensive
o may have to return property that is not paid for (Chapter 13 

can be used to save some property)
o can only get a Chapter 7 discharge once in an eight  year period 
o you may  be able to protect your income and property without 

filing bankruptcy



Alternatives to filing bankruptcy
oAre clients collection proof? What does that mean?

oDefenses in collection case or foreclosure?

oLoan modification?



QUESTIONS?
Contact:
James A. Brady/ LEGAL AID CHICAGO
jbrady@legalaidchicago.org
312-347-8361

mailto:jbrady@legalaidchicago.org

