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So, for some reason, I did not see any of your questions until they were transmitted to me on an 
Excel spreadsheet after the webinar.  Sorry about that. 

I will here address several of them – mostly the ones concerning Rule 114. 

Rule 114 applies if a mortgagor “has appeared or filed an answer or other responsive pleading.”  
Does this require that the mortgagor file an appearance, or does a physical appearance count?  The 
Rule does not say, so you can argue the former.  At least one judge in Cook County has considered 
the mortgagor’s physical appearance at a case management and other statuses enough to trigger the 
need for a Rule 114 Affidavit. 

Someone asked if failure to file the Rule 114 Affidavit gives a ground to file a motion to vacate 
judgment.  The Rule does not say, but I would argue yes, as it is a mandatory precondition to filing 
for judgment.  It would probably be easier to win that motion if there were no affidavit, as opposed 
to an arguably insufficient one, but I would file in the latter case, too – though probably only if I 
thought the homeowner could afford a loan mod. 

I meant to mention that we’ve heard one very lame argument to the effect that the loss mit affidavit 
is not required for summary judgment.  I’m not sure how you can make this argument with a 
straight face.  Summary judgment is certainly one type of judgment (the other being default 
judgment).  In either case, if the mortgagor “has appeared or filed an answer or other responsive 
pleading,” the affidavit is required. 

Finally, there are skirmishes right now as to whether a plaintiff has to file an affidavit if they’ve 
already moved for judgment, but judgment has not yet been entered.  This argument is based on the 
fact that the rule requires the affidavit “prior to moving for a judgment of foreclosure.”  So I guess 
the argument would be that, if you’ve already so moved, you can’t comply with the rule.  But the 
comments say otherwise – they say the rule applies to any case where judgment has not been 
entered.  So I think the most logical reading is that you file it w/the motion if you can, but if no 
judgment has been entered you still have to file it, even if the motion was filed before May 1.  This is 
certainly more consistent w/the spirit of the Rule, and this is how most judges seem to be 
implementing it. 

Thanks for participating, and, again, I would love to see any Rule 114 affidavits that come your way. 


